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Newspaper Licensing Agency Ltd v Meltwater Holding BV
Introduction

The decision in Newspaper Licensing Agency Ltd v Meltwater Holding BV [2011] E.C.D.R. 10 could have a significant impact on copyright law. The Newspaper Licensing Agency (“NLA”) provides organisations with permission and access to newspaper content. The NLA represent over 1,400 newspaper titles. A dispute arose with a company called Meltwater News UK. Meltwater News UK and its parent company Meltwater Holdings BV are a commercial media monitoring service, the company essentially offers an electronic press clippings service. They use “spider” programs to “scrape” a wide range of websites, including members of the NLA. When one of Meltwater’s customers search a particular term Meltwater will be sent a Monitoring Report with details of every article containing the term. Meltwater News is then either emailed to the customer or the customer is given the facility to access it at Meltwater’s website. The e-mail sent by Meltwater News includes the following:

· The headline that is in the form of a hyperlink. The link then sends the customer to the whole article as it appears on the publishers’ website.

· The opening text of the article is also included; and

· The ‘hit’ extract. This extract shows the searched term and the context in which it appears.The text extract did not exceed 256 characters. 

The NLA claimed that the customers of Meltwater News, the end users, needed a licence in order to receive an e-mail with a copy of a headline and a text extract otherwise this would amount to an infringement of the Publishers’ copyright. In order to reproduce the work of the copyright holder the NLA offer two types of licences: a web users licence (“WUL”) or a web users end licence (“WUEL”). Meltwater agreed in principle, to enter a license but disputed the need for their customers to hold a web end users licence. The issue in the case was whether Meltwater’s customers, the end users, needed a license in order to view the content provided to them by the defenders. 

Headlines

The Copyright, Designs and Patents Act 1998 (“CDPA”) states that copyright exists in an original literary work (section 1(1)(a)). The NLA argued that a headline was an original literary work. Evidence was provided of the skill that was involved in creating a headline that was designed to ‘hook’ a reader’s interest. To support this there was evidence that often the headline is the work of someone other than the author of the article. 

The traditional test for copyright infringement is established in the CDPA section 16(3)(a) that copyright will be infringed if a ‘substantial’ part has been reproduced. However, the ruling in Infopaq International A/S v Danske Dagblades Forening (C-5/08) [2009] E.C.D.R. 16 held that an extract of as little as 11 words could constitute a breach of copyright if the text that was reproduced contained an element of the work which expressed the author’s own intellectual creation then this amounted to a breach of copyright. In this ruling the European Court of Justice made it clear that originality rather than substantiality is the relevant test. 

Therefore some, but not all, headlines could include the sufficient originality to be protected by copyright. Those that were not considered to attract copyright independently would do so anyway as they were part of the overall article which they headed

Text extracts

The question to be considered when deciding whether a text extract infringes copyright is whether the intellectual creation of the author was expressed in the extract. The decision in Infopaq was again influential in this judgment. 

As the text extract provided by Meltwater to their customers was designed to provide them with as clear an idea as possible of the relevance of the article to their search term, the judge held that many of the text extracts would express the intellectual creation of the author and consequently would be protected by copyright. 

Hyperlinks

A further issue that was raised by the NLA was whether a Publisher’s copyright is infringed when an end user clicks on a link to access an article for commercial purposes. According to the terms and conditions an end user must have consent to access a Publisher’s website for commercial purposes. 

It was held that when an end user clicks upon the link to the article provided to them this is “more likely than not” an infringement of copyright. This is because a copy of the article is made on the customer’s computer. Meltwater claimed that there is an implied licence that allows end users to use these links but it was concluded that this argument was not presented clearly enough.

Defences

The defences of temporary copying (section 28 of the CDPA) and fair dealing (section 30 of the CDPA) were argued by Meltwater. 

It was held in Infopaq that in considering whether section 28 of the CDPA applied there are five requirements that must be fulfilled first.  The criteria are: (i) the act must be temporary; (ii) it must be transient or incidental; (iii) it must be an integral and essential part of the technological process; (iv) the sole purpose of the process must be to enable a transmission network between third parties by an intermediary or the lawful use of the work or protected subject matter; and (v) the act must have no independent economic significance. The end users use of the information provided by Meltwater was not considered to be temporary copying as it was not part of the technological process but the whole purpose of the receiving Meltwater News. Furthermore, in these circumstances customers pay Meltwater for this information and so clearly there is an independent economic significance.

The defence of fair dealing was found not apply as the end users who received Meltwater News were not using its contents for the purpose of “criticism and review” or for the purpose of reporting current events. 

Conclusion

Not all headlines and text extracts will attract copyright but more often than not they will. Therefore, in the future there could be a much stricter interpretation and implementation of copyright and other IP law.
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